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and that the Commodore must not resist the decree if
the prisoner is discharged, that the local court has juris-
diction, etc. [He said that] if discharged, he, the Attor-
ney-General, should instruct the District Attorney to
carry the case to the Supreme Court.

I inquired why he would carry it there, if the local
courts had jurisdiction; and if their decision was not final,
And I asked how he was to get the case before the Supreme
Court? He replied that he had not much doubt that G.
would be retained and remanded to custody, but if not,
he should have no difficulty in getting the case to the
Supreme Court, though he knew not the precise features
of Pennsylvania law. He went on to say, in answer to my
former inquiries and remarks, that it was time this ques-
tion should be settled by the highest judicial tribunal,
because, if the local courts could interfere in military and
naval cases, some immediate legislation would be neces-
sary.

I asked if Congress could legislate away a constitu-
tional power. The local courts either have or they have
not the right to issue this writ calling for the production
of enlisted persons. If they have this right under the
Constitution, Congress cannot deprive them of it; if they
have not this right, I cannot see how they can demand
the production of this person.

Without meeting the points, he went off into a disserta-
tion on the distinction between the custody of a prisoner
under judgment of a court and custody under an enlist-
ment in the Army and Navy.

I asked if an enlistment was not a contract to which
the United States is a party. He admitted such was the
fact. I then inquired whether the United States was
suable. He said no, but a judge in Pennsylvania had,
under the laws of that State and under the habeas corpus
provision, authority to demand the production of the
person enlisted, until Congress passed laws prohibiting
State interferences.